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BEFORE THE MEMBER, THE MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR, TEZPUR. 

 

Present:- Sri P. J. Saikia 

MAC Case No. 48 of 2012 (D) 

U/S 166 of Motor Vehicle Act 

Smti Mina Karmakar 
W/O – Lt. Narayan Karmakar. 
Vill – Balipara 
PO – Thakurbari 
PS – Rangapara 
Dist – Sonitpur, Aassam. 
    Claimants 

      -Vs-  

1. Sri AnantaKalita 

Ward No. 2 Railway Market 

PO & PS - Rangapar 

Dist – Sonitpur, Assam. 

(Owner of Truck No. AS-12E/1741) 

2. Bajaj Allianz General Insurance Co. Ltd. 

(Insurer of Truck No. AS-12E/1741) 

 

   Opposite Parties 

1. Advocate for the claimant :  Sri A.K. Sarmah 

2. Advocate for the O/P No.1 :  Sri S. Saikia 

3. Advocate for the O/P No.2 :  Sri S.K. Singh 

4. Date of Argument  :  10-04-2017 

5. Date of Judgment :  12-04-2017 

JUDGMENT & ORDER 

 

1. This claim case arose out of a petition U/S 166 of the Motor Vehicle Act, 

(M.V.A. in short), filed by the claimant claiming compensation from the O/Ps  

on account of  death of her son Lt. RajuKarmakarin a motor accident. 

2. The case of the claimant, in brief, is that on 08-10-2009 son of the claimant 

was driving a Truck Regd. No. AS-12E-1741 from Sessa to Saddle. At 

Bhalukpung Bomdila Road suddenly right front tyre of the burst. The driver 

lost his control and went down into deep valley. The driverRaju 
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Karmakardied on the spot. The Handyman Sri SumitGurung sustained 

grievous injury.  

3. Upon the accident a case has registered as Bhalukpung P.S. case No. 

14/2009 under section 279/304A/427 I.P.C.  

4. In response to notices, all the OPs filled WS in order to contest the case. 

5. OP No. 1 stated in his WS the Truck No. AS-12E-1741 was driven by 

RajuKarmakar was holding effective driving license. Moreover the said Truck 

was insured with the Bajaj Allianz General Insurance Co. Ltd. vide cover 

note No.BZ-0801361384 valid from 31-11-2008 to 15-03-2009 

6. Bajaj Allianz General InsuranceCompany pleaded stereotype denials. It 

claimed that there was no negligence on the part of the deceaseddriver and 

the case is thus not maintainable U/S 166 of the M.V.Act. 

7. Upon  the pleadings of the parties, the following Issues have been framed– 

ISSUES 

I. Whether the allegedaccident took place due to rash and 

negligent driving by the driver of the Vehicle No. AS-12E-

1741(Truck)? 

II. Whether there was contributory negligence on the part of 

the deceased leading to the accident in question. 

III. Whether the claimant is/are entitled to any compensation as 

prayed for, and if yes, from whom and to what extent. 

DECISION, DISCUSSION AND REASONS THEREOF 

8. The claimant examined only one witness and the contesting opposite party 

has examinednone. 

9. I have gone through the evidence. 

ISSUES NOs.1& 2 

10. P.W.-1 Smti Mina Karmakarhas supported the fact narrated in the claim 

petition. In support of her evidence, she has submitted Ext 1 Final Form 

Report, Ext 2 MVI Report, Ext 3 Inquest Report, Ext 4 Dead Body Challan, 

Ext 5 Dead body Handing-Taken List, Ext 6 Police Report, Ext 7 Seizure List, 

Ext 8 Zimmanama, Ext 9 Injury Report, Ext 10 Sketch Map, Ext 11 

Postmortem Report, Ext 12 Salary Certificate. 
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11. I have gone through the evidence adduced by P.W.-1 as well as documents 

placed before the Tribunal. From Ext 1 it is found that the accident occurred 

on08-10-2009.Bhalokpong PS Registered case no 14/2009 U/S 

279/427/304A/427 IPC. It also found that the vehicle Regd. No. AS-12E-

1741(Truck) was in question. 

12.  The Truck Regd. No. AS-12E-1741 was not insured at the time of the 

accident. The Owner filled a Cover note vide no. BZ0801361384 which was 

valid from 30-11-2008 to 15-03-2009, which doesn’t cover the date of 

accident. 

13. Now the question arises that whether the plea of the Insurance Company 

hold good in the eye of law. The Supreme Court in Kaushnuma Begum 

(Smt.) and Ors v. New India Assurance Company Limited and Ors., 

(2001) 2 SCC 9 held that the issue of wrongful act or omission on the part 

of the driver of a motor vehicle involved in an accident is left to be of 

secondary importance and mere use or involvement of motor vehicle is 

enough to award compensation under Sections 166 and 140 of the Act. 

14. The facts of Kaushnuma Begum (Smt.) and Ors (supra) are like this -the 

vehicle involved in the accident was a jeep. It capsized while it was in 

motion. The cause of thecapsize was attributed to bursting of the front tyre 

of the jeep. In the process of capsizing the vehicle hit against one Haji 

Mohammad Hanif who was walking on the road at that ill-fated moment and 

consequently that pedestrian was crushed and subsequently succumbed to 

the injuries sustained in that accident. 

15. The applicability of the principle of res ipsa loquitur was explained by the 

Supreme Court in Pushpabai Purshottam Udeshi and Ors. v. Ranjit 

Ginning & Pressing Co. (P) Ltd. and Anr., AIR 1977 SC 1735. It was 

observed that in certain situations, there is hardship caused to the Plaintiff 

to prove the manner of the accident. In such cases, applying the principle of 

„res ipsa loquitor‟ , the onus to prove how the accident happened would 

shift on the Defendant. In Pushpabai Purshottam Udeshi and Ors. (supra), 

the Supreme Court observed:- 

https://indiankanoon.org/doc/484625/
https://indiankanoon.org/doc/484625/
https://indiankanoon.org/doc/484625/
https://indiankanoon.org/doc/136948773/
https://indiankanoon.org/doc/32775809/
https://indiankanoon.org/doc/127577/
https://indiankanoon.org/doc/127577/
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"6. The normal rule is that it is for the plaintiff to prove negligence but as in 

some cases considerable hardship is caused to the plaintiff as the true cause 

of the accident is not known to him but is solely within the knowledge of the 

defendant who caused it, the plaintiff can prove the accident but cannot 

prove how it happened to establish negligence on the part of the defendant. 

This hardship is sought to be avoided by applying the principle of res ipsa 

loquitur. The general purport of the words res ipsa loquitur is that the 

accident "speaks for itself" or tells its own story. There are cases in which 

the accident speaks for itself so that it is sufficient for the plaintiff to prove 

the accident and nothing more. It will then be for the defendant to establish 

that the accident happened due to some other cause than his own 

negligence. Salmond on the Law of Torts (15th Ed.) at p. 306 states : "The 

maxim res ipsa loquitur applies whenever it is so improbable that such an 

accident would have happened without the negligence of the defendant that 

a reasonable jury could find without further evidence that it was so caused". 

In Halsbury's Laws of England, 3rd Ed., Vol. 28, at page 77, the position is 

stated thus: "An exception to the general rule that the burden of proof of 

the alleged negligence is in the first instance on the plaintiff occurs 

wherever the facts already established are such that the proper and natural 

inference arising from them is that the injury complained of was caused by 

the defendant's negligence, or where the event charged a negligence 'tells 

its own. story' of negligence on the part of the defendant, the story so told 

being clear and unambiguous". Where the maxim is applied the burden is 

on the defendant to show either that in fact he was not negligent or that 

the accident might more probably have happened in a manner which did 

not connote negligence on his part.......".The argument put forward is 

rejected. 

16.  Reverting to the case in hand, the Bhalukpung PS stated that the accident 

occurred due to thick fog or mechanical failure. MVI Bomdila submitted 

report, stated that the accident occurred due to sudden burst of front tyre, 

driver couldn’t control and skidded towards the right side of the road and 

went down in to deep valley.  
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17. From the oral evidence of the witnesses coupled with the documentary 

evidence filed by the claimant and in the absence of contrary evidence, 

there is no doubt that the deceaseddied in the saidmotor vehicle accident 

involving the  offending vehicle. 

18. Both the Issues are decided accordingly. 

 

ISSUE NO.3 

19. The deceased was 21 years old at the time of death. He reportedly 

earned Rs.7000/- per month. But this fact is not proved. Hence I would 

notionally hold his income to be Rs.3000/- per month. With the above 

income and applying multiplier of 18 as prescribed in Sarla Verma -Vs- 

Delhi Road Transport Corporation[ reported in (2009) 6 SCC 121] and 

also after deducting 50  of the annual income as he was unmarried, comes 

to Rs 3,84,000/-.The claimants are also entitled to an amount of Rs 25,000/- 

on account of funeral expenses. Los of love and affection amount of 

Rs.1,00,000/- is added. Thus, the total compensation to which the claimant 

is entitled is assessed as under:- 

Total monthly income : Rs. 3,000/- 
Total Annual Income : Rs.36,000 /-     
Less 50%   : Rs.18,000 /- 
Multiplier   : 18 

Total Compensation : Rs.18,000 x 18 
    : Rs. 3,24,000/- 
Funeral expenses          :Rs.25,000/- 
Love and affection:Rs.100,000/- 
------------------------------------------------------------------------------- 

Total ---Rs.4,49,000/- 
 

20.  Now the question arises as to who will pay the compensation.The Truck did 

not have valid insurance at the time of the accident. Hence Sri Ananta 

Kalita, owner of the Truck is liable to pay the amount of 

compensation.ThisIssue is decided accordingly. 

ORDER 

21. The case is disposed of accordingly. I award in favour of the claimant a 
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totalsum of compensation of Rs. 4,49,000/-(Rupees four lakh forty nine 

thousand only).Sri AnantaKalita, Ward No. 2, Railway Market, PO & PS 

Rangaparais directed to pay the awarded amountto the claimant within a 

period of one month.The amount of compensation shall carry an interest of 

@ 6% per annum from the date of filing of the evidence i.e. 18-05-2015 till 

its realization. 

 
Given under my hand and seal of this court today this 12thday of April, 

2017 at Tezpur. 

 

(P.J. Saikia) 
Member 

MACT, Sonitpur, Tezpur 

 

A N N E X U R E 

 
1. Witness of the Claimants 

I. Smti Mina Karmakar(P.W.-1) 

2. Witness of the Defence 

None 

3. Claimant’s Exhibits 

Ext 1 Final Form Report,  
Ext 2 MVI Report,  
Ext 3 Inquest Report,  
Ext 4 Dead Body Challan,  
Ext 5 Dead body Handing- Taken List,  
Ext 6 Police Report,  
Ext 7 Seizure List,  
Ext 8 Zimmanama,  
Ext 9 Injury Report,  
Ext 10 Sketch Map,  
Ext 11 Postmortem Report,  
Ext 12 Salary Certificate. 

4. Exhibits of the defence 

 none 

 

(P.J. Saikia) 
Member 

MACT, Sonitpur, Tezpur 


